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Thi s chapter 11 case cane before the court for heari ng on Decenber
4, 2003, upon the objection filed by the debtor Flanary & Sons
Trucking, Inc. to the claimof the United States Departnment of
Treasury/ I nternal Revenue Service (the “Service” or the “IRS”) and t he
motioninlimne filed by the Service. At the hearing, this court
deni ed t he Servi ce’ s noti on and sustai ned the debtor’s objectiontothe
Service's claim Thereafter, orders reflectingthese rulings were
entered as to the noti on and obj ecti on on Decenber 9 and 19, 2003,
respectively. This menorandumopi ni on suppl ements t he remar ks of the
court statedintothe record at the concl usion of the Decenber 4, 2003

hearing. This is a core proceeding. See 28 U . S.C. 8 157(b)(2)(B).

| . Procedural History

Inorder tofully evaluate the nerits of the Service’s claimin
this case and the validity of the debtor’s objection, it is necessary
to set forth the history of this case and the interactions of the
debtor and the Service therein. The debtor filed for relief under
chapter 11 on February 15, 2002, and shortly thereafter, on February
20, 2002, the debtor and the Service entered into an agreed order
provi di ng t hat t he debt or woul d “pay al |l post-petition federal
taxes ... onatinely basis.” On April 10, 2002, the Servicefiled a
proof of claiminthis case, assertingthat the debtor was i ndebted to

it inthe sumof $82,359. 15 for unpai d FI CAand FUTAtaxes for certain



peri ods fromDecenber 31, 2000 t hr ough February 15, 2002, alongwith a
heavy vehicle tax for the period ending July 31, 2001. The Service
subsequent |y amended its clai mon Novenmber 1, 2002, reducing the
out st andi ng 2002 FUTA t ax anount and addi ng heavy vehi cl e taxes for the
peri od Oct ober 1, 2001 t hrough June 30, 2002, t hereby i ncreasi ng the
total amount of its claimto $90, 076. 19.

Al so on Novenber 1, 2002, the Service fil ed a request for paynent
as an adm ni strati ve expense of certain | RStaxes which had accrued
post-petition. Accordingtothe request, unpaid FlI CAtaxes for certain
peri ods of 2002 and heavy vehicl e taxes for the period July 1, 2002
t hr ough June 30, 2003, total ed $27,670.41. After the request cane
before the court for hearing on Decenber 3, 2002, the Servi ce and t he
debt or tender ed an agreed order whi ch provi ded t hat t he debt or woul d:
(1) timely pay all quarterly installnments of highway usetax while it
was i n bankruptcy; (2) by Decenber 15, 2002, fully pay or request an
abatenent of all payroll taxes, interest, and penalty due for the
guarter ending June 30, 2002; and (3) file a proposed plan of
reorgani zation no | ater than January 30, 2003. The court entered this
agreed order on December 5, 2002.

On January 28, 2003, the debtor filed a parti al objectiontothe
Service's proof of claim nmaintainingthat it did not owe the estinated
FUTA cl ai mfor the tax period endi ng Decenber 31, 2001 i n t he anount of

$3, 300 and t hat $23,681. 77 rat her t han $31, 022 was t he anount of heavy



vehi cl e taxes owed by it for the period endi ng June 30, 2002. After
t he obj ecti on came before the court for hearing, the court by order
entered March 19, 2003, granted the debtor’ s request that its objection
to the Service s claimbe wthdrawn.

On May 12, 2003, the Service fil ed an objectionto confirmation
of the debtor’s proposed “First Anended Pl an of Reorgani zation.” The
obj ectionstatedthat “[a]t thetime the debtor filedits petitionin
bankruptcy, it was i ndebted tothe United States for taxes owed t he
| nt ernal Revenue Service inthe total anount of $90, 076. 19 for federal
tax liabilities....” The Service requested that confirmation of the
debt or’ s proposed pl an be deni ed because it di d not provi de for paynent
of the Service's claimin accordance with the requirenents of the
Bankruptcy Code.

Subsequent |y, the debtor filed on June 2, 2003, a second anendnent
toits first anmended pl an, which, inter alia, nmodifiedthe proposed
treatnment of the Service’s claim Inresponse, the Service filed on
June 12, 2003, awi thdrawal of its objectionto confirmation of the
debtor’s plan.

Aweek | ater, the Service “changed its m nd” and notw t hst andi ng
itsearlier withdrawal of its objectiontothe debtor’s plan, filed on
June 19, 2003, a newobjectionwhereinit assertedthat “at thetinme
the debtor filedits petitionin bankruptcy it was indebtedtothe

United States in the total anmpunt of $159,637.60 for federal tax



l[iabilities....” Inconjunctiontherewith, the Service anended its
pr oof of clai mon June 23, 2003, to all ege that the suns owed by it by
t he debtor total ed $159, 637. 60. Thi s amendnment referenced for the
first timeaW2penalty for the tax peri od Decenber 31, 1999, which
according to the cl ai mhad been assessed June 16, 2003. Althoughit is
not entirely clear fromthe attachnment to the proof of claim the W2
penalty was apparently in the amount of $69,561.41 and had been
assessed because of the debtor’s all eged failure to provide the Service
with copies of its enpl oyees’ Wage and Tax Statenments, commonly
referred to a W2s, for 1999.

On July 7, 2003, fourteen days after the Service' s | atest
amendnent toits proof of claim the debtor fil ed another objectionto
the Service’s clai massertingthat it didnot owe a W2 penalty for the
Decenber 31, 1999 tax period.! The debtor stated in the objection that

it otherw se had no objectiontothe bal ance of the Service’s claim

with the exceptionof asmll amunt whichis not pertinent tothis

The Service’sinitial responsetothe debtor’s objectionwasto
nove to stri ke the objection because it had not been served upon t he
Attorney CGeneral for the United States. After notice and a heari ng,
t he court pursuant to order entered August 15, 2003, deni ed t he noti on
because t he debt or had fil ed an anended certifi cate evi denci ng servi ce
of the objection uponthe Attorney General. Although the docket sheet
for this casereflects that the objectionto clai mwas again filed on
August 12, 2003, the objectionfiled onthe dateis actually a copy of
one filedon July 7, 2003, with the anended certificate of service
attached.



menor andum opi nion.? On July 15, 2003, the debtor filed a third
amendnent toits first anended pl an, whereinit nodifiedthe proposed
treatment of the Service’'s claimto add the foll owi ng | anguage:
The I nt ernal Revenue Servi ce has recently anended i ts proof of
claimtoinclude alarge penalty. The debtor di sputes the anount
of the penalty and t he debtor’ s liability for the penalty. The
parties agreetoresolvethis dispute, or tolitigate the di spute
t hrough the objection to claimprocess.
I n response to this anendnment, the Service withdrewon July 21, 2003,
its objectiontothe debtor’s plan, and thereafter on July 29, 2003, the
court entered an order confirm ng the debtor’s “First Anended Pl an of
Reor gani zation” as nodified by the second and third amendnents.
Aprelimnary hearing onthe debtor’s objectiontothe Service’s
cl ai mwas hel d on August 12, 2003, at which tine the matter was set over
t o Sept enber 23, 2003, for final hearing. At the parties’ request, an
order was ent ered Sept enmber 19, 2003, continuing the hearinguntil
Decenber 4, 2003.
On Novenber 20, 2003, the Service filed a motion in |imne
requesting that “the Court bar debtor from presenting testinony

concerning mailing of the 1999 W2 Fornms w thout corroborating

docunents.” The court set a hearing onthe notion for Decenber 4, 2003,

°The debtor al so objected to the portion of the claimin the
anount of $3, 300 for FUTAtaxes for the period endi ng Decenber 31,
2001, statingthat the debtor had filed atax return for that period,
that all FUTAtaxes had been paid, and that therefore, this portion of
t he cl ai mshoul d be di sall owed. At the final hearinginthis matter,
t he debtor t hrough counsel announced that it intendedtow thdrawthis
aspect of its objection.



to be heardinconjunctionw ththe debtor’s objectiontothe Service’'s
claim

Inajoint pretrial statenent filed by the parties on Novenber 25,
2003, in preparation for the final hearing, the parties stipul ated the
fol |l owi ng:

1. By anotice of penalty charge dated June 16, 2003,
the I nternal Revenue Service i nforned debtor, Flanary & Sons
Trucking, Inc., that the Service | acked record that the Forns
W 2, Wage and Tax Statenents, for 1999 requiredto befiled
by 26 U. S. C. 8 6051 had been fil ed and woul d charge a penalty
for failure to file Fornms W2.

2. The letter proposed a penalty of $69, 561. 41, as
aut hori zed by 26 U. S. C. 8§ 6721(e), whi ch consi sted of 10%of
the total amount of the wages required to be reported.

3. The June 16, 2003, letter al so gave debtor an
opportunity to avoid the penalty inits entirety if it
submtted the W2 Forns to the Service withinten days of the
date of the letter.

4. The letter also gave debtor an opportunity to
provi de an expl anation by July 7, 2003, why the penalty
shoul d not be assessed.

5. Debtor didnot respondto the June 16, 2003, letter.

6. The Service fil ed an anended proof of cl ai mdat ed
June 18, 2003, showi ng an assessnent of a $69, 561. 41 penalty
as an unsecured general claim

7. On June 27, 2003, debtor filed an objectiontothe
claim

8. As grounds for its objection to claim debtor
al l eges that it does not owe t he penalty for 1999 because it
had tinely submtted the W2 Fornms in question.

9. Theletter dated June 16, 2003, was the Service’s
first noticeto debtor that a penalty woul d be assessed under
26 U.S.C. §6721 for failuretofile information returns

7



required to be filed under 26 U S.C. § 6051.

10. On October 3, 2003, as part of debtor’s response
tothe United States’ first request for production, debtor

furni shed a set of W2 Forns for 1999, whichits account ant
had provi ded.

On Decenber 4, 2003, prior tothe hearinginthis matter, the
Debtor filed a Wthdrawal of Stipulation, which recited:

Debtor ... withdraws the stipulation that the Internal
Revenue Service “informed” the Debt or of the assessnent of a
penalty for failuretofileforns W2 for the tax year 1999.

The Debtor admts the authenticity of the Notice dated
June 16, 2003, but disputes that the Debtor was sent the

Notice or that it was sent inaway to allowthe Debtor tinme
to respond.

Intheir joint pretrial statenent, the parties indi cated that upon

a hearinginthis matter, the court woul d need to resol ve the fol | ow ng

three issues:

(1) Did debtor tinely fileits W2 Forns for 1999 with the
Soci al Security Adm nistration?

(2) If not, was debtor’s failuretofileits W2 Forns for
1999, asrequired by 26 U.S. C. 8 6051, “due to an i ntenti onal
di sregard of thefilingrequirenent” w thinthe neani ng of 26
U S C 8§86721(e), and therefore subject to apenalty equal to
10%of the total anmount of the wages requiredto be reported?

(3) I's debtor subject tothe |l ower penalty of $50 per unfil ed
information return, per 26 U.S.C. § 6721(a)?

1. The Hearing

Curtis Melvin Flanary, president of the debtor, testifiedthat he

had been involved in all aspects of nmanagi ng t he debtor since the



busi ness first beganin 1983. He stated that he recei ved all i ncom ng
mai | and was personal |y responsi bl e for deliveringall outgoing mail to
t he post office. M. Flanary testifiedthat Paul Adanms, CPA, who had
been t he debtor’ s accountant since 1986, routinely prepared the W2 and
W3 forms for the debt or and anot her corporation of which M. Fl anary
was president, and that it was M. Flanary’s practice each year to
personally goto M. Adans’ office to pick upthe forns for the two
cor porations, put the postage onthe envel opes, and then mail them M.
Fl anary stated t hat he had never nmail ed the forns by certified mail or
any ot her type of mailing that provided a wittenreceipt. He also
stated that he was fam liar with the duty to submt | RS docunents tinely
and knewt here were penalties if docunents were not submtted on tine,
but he had never been assessed with a penalty of this nature or near
this size. M. Flanary testified that the debtor did not keep hard
copies of the corporation’s W2 forns, although they were kept
el ectronically by M. Adans.

Wthrespect tothe 1999 W2 forns, M. Flanary testifiedthat he
had mai | ed t hemi n January 2000; that if they had not been recei ved by
the Service, it was not dueto any intentional failure on his part; that
t he debtor did not owe any taxes at that time; and t hat none of the
debt or’ s 60 enpl oyees ever i ndicated to himthat they had encount ered
problens infilingtax returns or receivingtax refunds for 1999. M.

Fl anary stated that he did not recall receiving any notice or directive



fromthe Serviceregardingthe failuretofile copies of the debtor’s
i nformational forms or the i npositionof any penalty for such al | eged
failure prior to June 16, 2003. He recalled receiving the June 16
noti ce, but was not sure of the date he received it, and uponits
receipt, took it to the debtor’s attorney.

On cross-exam nation, M. Flanary admtted that he did not take any
actiontorefile the 1999 W2 forns when he recei ved notice inthe
sumrer of 2003 t hat the forns had not been fil ed and t hat the Service
was goi ngto i nmpose a penalty. Hi s explanation was that he knewt hat
t hey had been fil ed and t hat his enpl oyees had recei ved their W 2s.
During cross-exam nati on, counsel for the Service directed M. Fl anary’s
attentiontothe statenment inthe June 16, 2003 noti ce t hat provi ded,
“If you bel i eve you have reasonabl e cause why we shoul dn’t charge t hese
penal ti es, you may send us an expl anati on and ask us to renove or reduce
any of the penalties we have charged. Send us a specific expl anati on
for each penalty you wi sh us to renove or reduce by July 7, 2003.” Wen
asked if it was correct that the debtor did not send any such
expl anationtothe ServiceinJune or July 2003, M. Flanary responded
that his attorney contacted sonmeone about this.

Paul Adans testifiedthat he has been a certified public account ant
since 1970 and t hat he has provi ded accounting services to t he debt or
si nce 1986, including the preparation of tax returns, payroll returns

tothe extent of Form941s, 940s, W2s, W3s, financial statenents and
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as- needed busi ness advi ce. He stated that he did not recall the debtor

ever receivinganoticethat it had not filed W2 forns for 1999 unti |

t he June 2003 notice. M. Adans testifiedthat inadditiontothe 1999
W2 forms, hisfirmprepared and gaveto M. Flanary for mailing Form
W3 whichtransmts the FormW2s, Form940, which is the annual FUTA
return, the 941s and the state unenploynent returns, along with
envel opes addressed to t he appropri ate governnental departnent. M.

Adans adm tt ed t hat he had no personal know edge as t o whet her the forns
were actual ly mail ed by M. Fl anary but noted that this sane procedure
has been foll owed for years. M. Adanms testified that in his
experience, he had never seen a penalty assessed for thefailuretofile
the informational forns although with respect to other clients, he had
seenletters fromthe | RS asking for the fornms and gi vi ng t he enpl oyer

a certai n nunber of days to respond. M. Adans noted that with respect

tooneof hisclients, heandtheclient hadtosendintheclient’s W2
forms for 1998 and 1999 three different tines before the I RS had any
record that they had been received.

Paul Rhoton, the certified public accountant for the debtor in
possession, testifiedthat hewas famliar inhis practicewth notices
fromthe RS stating that W2s had not been received by the Soci al
Security Adm ni stration, but that he had never seen a penalty i ssued on
the first request.

Al so testifying was Constance Little, a bankruptcy advisor withthe

11



i nsol vency section of the IRSinits Knoxville, Tennessee office. She
testifiedthat on June 16, 2003, when she becane awar e t hat t he debt or
was bei ng assessed a penalty for failuretofilethe 1999 W2 forns, she
cont act ed debt or’ s bankrupt cy attorney and advi sed hi mof this fact and
asked hi mto noti fy her when t he debtor received the penalty | etter from
the IRS service center in Menphis. Ms. Little stated that
not wi t hst andi ng t hi s request, she never received acall or any witten
correspondence fromthe debtor or its representative regardingthe
assessed penalty.

Ms. Littlealsotestifiedthat the debtor didnot fileits 940 for
2001 unti | June 26, 2003, even t hough t he f or mhad been due January 31,
2002, but acknow edged t hat t he debtor had fil ed for bankruptcy relief
on February 12, 2003. Ms. Littlealsotestifiedthat the debtor filed
Form941 for the second quarter of 1999 whi ch was due July 31, 1999, on
August 11, 1999, andsimlarly filed Form941 for the third quarter of
1999, 11 days late. M. Littletestifiedthat it was her understandi ng
t hat during the course of thislitigation, the debtor had gi ven copi es
of the 1999 W2 forns to the Service’ s attorney who had t hen f orwar ded
t hemt o the Service such that the Service was nowi n possessi on of the
forms, but that the Service had never receivedthe W2 forns directly
fromthe debtor or its representative.

Uponrecall, M. Flanary testifiedthat copies of the debtor’s 1999

W 2s were provi ded t o counsel for the Service on Cctober 3, 2003, in

12



response tothe Service’s request for producti on of docunents. Wen
asked i f he knewwhet her t he W 2s were ever sent directlytothe RS
after the June 16 penalty letter, M. Flanary responded t hat he obt ai ned
copi es of the W2 fornms fromM. Adans and gave themto his attorney for
the Service.

M. Adans testified that on Novenber 18, 2003, he sent by certified
mai | copi es of the debtor’s 1999 W2 fornms to the | RS and t he Soci al
Security Adm nistration. Introduced into evidence pursuant to a
stipulationof the parties was aletter dated Novenber 12, 2003, from
M . Adans to Jason Zarin, counsel for the Service, wherein a previ ous
t el ephone conversati on between the two gentlenenis confirnmed. Inthe
letter M. Adanms states, “I furnished areconstructed copy of this
corporation’s FormW3 and t he Forns W 2s t hat acconpani ed t hat document
to M. Dean Greer the corporation s attorney and you i ndi cated t hat you
have copi es of these docunents.” M. Adans al so statesintheletter,
“Agai n i n Sept enber of 2003, these docunments were nailed tothe Internal
Revenue Service i n Menphi s, Tennessee i n response t o a docunent recei ved
fromthis Service Center that stated that the taxpayer had not filed the
above docunents.” When asked at the hearingif it was his testinony
t hat he had mail ed the forms to the Service in Septenber of 2003, M.
Adans responded, “I think we did, sir,” although he acknow edged on
cross-exam nation that he had no proof that he mail ed t hemi n Sept enber

as they had not been sent by certified mail.
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(N Anal ysi s

As set forth in the parties’ joint pretrial statenment:

An enpl oyer isrequired by 26 U.S.C. 8§ 6051 to file
yearly informationreturns (FormW2), whichreport the total
i ncone and t he anount of w t hhol di ng for each enpl oyee. The
enpl oyer nust furnish the W2s to the Social Security
Adm nistration. 26 U S.C. 8§ 6051(d) &26 C F.R § 31.6051-2.

The filingw th the Social Security Adm nistration nust be
made by t he end of February inthe follow ng year. 26 C F.R
§ 31.6071(a)-1(a)(3).

Ataxpayer whofailstotinely submt theinformation
returns is subject to a penalty of $50 per information
return. 26 U . S.C. §6721(a). If thefailuretofileis due
tointentional disregard of thefilingrequirenments, the
penalty is the greater of $100 per return or 10% of the
anount required to be reported. 26 U S.C. 8§ 6721(e).

I nthe present case, no one fromthe I RS nor the Social Security
Adm nistrationtestifiedas tothe prem se underlyingthe Service’s
claim that the debtor failedtotinely file copies of its 1999 W2
forms with the SSA. Nonet hel ess, the absence of such proof is not fatal
to the Service’ s clai mbecause the burden of establishingfilinglies

with the debtor as the taxpayer. MIller v. United States, 784 F. 2d 728,
729 (6th Gr. 1986); Wodworth v. United States (I nre Whodworth), 202

B.R 641, 645 (Bankr. S.D. Fla. 1996). Furthernore, “[a] tax returnis
filedwhenit isreceivedbythelRS.” 1d. at 644. Thus, inorder to
avoidthe inpositionof apenalty, the debtor nust prove actual, tinely
delivery of the W2 forns.

Under common | aw, “proof of the mailing of a properly addressed

conmuni cat i on beari ng proper postage rai ses a rebuttabl e presunpti on of
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recei pt i n due course by the addressee.” Carroll v. Commir, 71 F. 3d
1228, 1229 (6th Cir. 1995). Onthe other hand, “[t] he I nternal Revenue
Code [specifically 8 7502] provides that areturnis deenedtinely filed
on t he date of the postmark of the envel ope or the date a receipt is
I ssued by the Post Ofice for either certifiedor registeredmil.” In
re Wodworth, 202 B.R. at 644 (citing 26 U.S.C. 8§ 7502(a) &(c)). The
circuit courts of appeal s whi ch have consi dered t he i ssue di sagree as
t o whet her section 7502 repeal s t he common | aw nai | box rul e such t hat
a taxpayer can no | onger establish delivery wi th nmere proof of mailing.
I d. See al so Kat hl een Bi cek Bezdi chek, Annotati on, Determ nati on of
Timely Filing of Tax Return, Claim Statenent, or O her Tax Docunent
Under Internal Revenue Code 8§ 7502, 188 A.L.R Feb1l (2003).
Inthe Sixth Circuit, as held by the court of appeal s on three
separ at e occasi ons, “the common | awrul e has no appl i cati on where t he
IRSisinvolved. Inthiscircuit, ataxpayer who sends a docunent to
the RS by regul ar mai |, as opposedto regi stered or certified mil,
does so at his peril.” Carroll, 71 F.3d at 1229. See al so Surowka v.
United States, 909 F. 2d 148 (6th Cir. 1990); Mller, 784 F. 2d at 728.
Absent mailing by registered or certifiednmailing, circunstantial proof
of mailing is insufficient as a matter of |law to establish actual
filing. Becauseit is undisputedthat the debtor intheinstant case
failedtomil the 1999 W2 forns by certifiedor registered nmail when
t hey were sent in January 2000, the debtor did not prove actual, tinely

15



delivery or filing of the forns.

The second i ssue as fornul ated by the parties is whether the
debtor’s failuretofileits W2 forms was “due to an i ntenti onal
di sregard of thefilingrequirenment” withinthe neaning of 26 U.S.C. §
6721(e), such that the debtor i s subject to a penalty equal to 10%of
the total anobunt of the wages required to be reported. Accordingtothe
Code of Federal Regul ations, anintentional disregard of thefiling
requi rement occurs when the failuretofile tinely was “know ng or
willful,” as adjudged froma consideration “of all the facts and
circunmstances inthe particular case.” 26 C F.R 301.6721-1(f)(2).
These facts and circunstances include, but are not limted to:

(i) Whether the failuretofiletinely ... is part of a

pattern of conduct by the person who fil ed the return of

repeatedly failing to file tinmely ...;

(ii) Whether correction was pronptly made upon di scovery of
the failure;

(iii) Whether thefiler correctsafailuretofile... within
30 days after the date of any witten request fromthe
I nternal Revenue Service to file ...; and

(iv) VWhether the anount of the information reporting
penalties is less than the cost of conplying with the
requirenent tofiletinely or toinclude correct i nformation
on an information return.
26 C.F. R 301.6721-1(f)(3). As with respect to actual filing, the
burden of proving that the debtor’s failuretotinelyfilethe 1999 W2
forms was not anintentional disregardof thefilingrequirenments lies

withthe debtor. See United States v. Qual ity Medi cal Consultants, 214
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B.R 246, 248 (M D. Fla. 1997).

The Service asserted in counsel’s closing argunment that an
i ntentional disregard had been establi shed by t he exi stence of the first
three factors set forthinthe Code of Federal Regul ati ons. According
tothe Service, the debtor has a pattern of failingtofiletinely
returns as denonstrated not only by the 1999 W2 forns t hensel ves, but
al so by t he debtor’ s del ay fromJanuary 31, 2002 t o June 26, 2003, in
filingits 2001 Form940 and the two 941 forns that were fil ed el even
days late in 1999. The Service al so nmai ntai ned that t he debtor neither
promptly correctedthefailuretofilethe 1999 W2 forns nor filedthe
returns within 30 days after request fromthe Service. The Service
noted t hat t he debtor did not submt theforns by certifiedmmil until
Novenber 2003, five nonths after the filing failure was brought tothe
debtor’s attention.

Thi s court concl udes that the facts and ci rcunstances i n this case
clearly and overwhel mngly establishthat the debtor’s failuretotinely
filethe 1999 W2 forns did not result froman i ntenti onal disregard of
itsfiling requirements. The debtor neither knowi ngly nor willfully
failedtofiletheforms. Tothecontrary, M. Flanary testifiedthat
i naccordance with his and t he debtor’ s standard procedure, the forns
wer e prepared by the debtor’s CPA and nai | ed by t he debtor. Because no
noti ce had been recei ved fromthe I RSindi catingthat the forns had not

been fil ed and no enpl oyee encount ered a probl emwi th respect to his or
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her tax return, the debtor corporately believedingoodfaiththat it
had satisfiedthefilingrequirenment. “Wen ataxpayer nmnakes a good
faitheffort toconply withtax regul ations, intentional disregard
penalties are less likely to be upheld.” 1d. at 249.

The fact that the IRSdidnot tinely receive the 1999 W2 forns
alongwiththe debtor’s tardiness infiling a 2001 940 Formand t he
el even-day del ay with respect totwo 941 forns i n 1999 do not establish
a pattern by the debtor of failingtonmeet its filing obligations when
t hese deficiencies are consideredincontext. First, as noted, the
uncontradi cted testinony was that the debtor took it filing obligations
seriously, had a systemin place to insure that it nmet its filing
obl i gati ons, and believed that the W2 fornms had been filed. Wth
respect tothe 940 Form the evidence i ndi cated that the debtor was
havi ng fi nanci al problens at thetine the returnwas due, didnot have
t he noney to pay the taxes due onthereturn, andin fact filed for
chapter 11 relief | ess thanthree weeks after thereturn s due date.
Wil e the debtor still shoul d have conpliedwithits filingrequirenent
even t hough it did not have the funds to pay the taxes owed, its failure
to do so while inappropriate does not indicate a pattern of negl ect.

As to the contentionthat the debtor failedtotinely conply with
its filing requirenent after request fromthe Service, it nust first be
observed that the Service sent no such request. Rather, the first

notice fromthe Service that the W2 forns had not been recei ved was a
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“Notice of Penalty Charge,” advising the debtor that it had been
assessed a penal ty of al nost $70,000 and that if t he debtor chal | enged
the penalty, it shouldfile aresponse by July 7, 2003. This penalty
notice cane three and one-hal f years after the filing deadline, after
t he debt or had been in chapter 11 for a year and a half, after the
Service had fil ed and anended on two occasions its proof of claim
wi t hout nentioningthe failure or penalty, and after objectionstothe
Service's claimand the debtor’s plan of reorganization had been
resolved by the parties. In light of the foregoing, it is not
surprisingthat the debtor was skeptical of the Service’s claimthat the
1999 W2 forns had not been fil ed and therefore, did not act as pronptly
as the Servi ce woul d have | i ked. Nonet hel ess, the debtor didtinely file
a response chal | engi ng the penalty by the deadline set forthinthe
penal ty notice when it objected on July 7, 2003, to the Service’'s
anmended proof of claimwhich included the penalty.

The debtor’s del ay thereafter inresubmtting the W2 forns was due
tothe fact that the penalty assessnent was being litigated inthe
debt or’ s bankruptcy case, as provided for inthe debtor’s confirnmed
plan. This litigation was quickly resolved, as the above record
establ i shes, and there was no i ndi cation that the debtor del ayed or
abused the resol ution processtoavoidits filing obligations. Tothe
contrary, the debtor furnished copies of the 1999 W2 forns to counsel

for the I RS on COct ober 3, 2003, as part of debtor’s response to the
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Service's first request for production of docunments and t hen agai n
furni shed copiestothe Service by mailingthemviacertifiedmil in
Novenber, prior tothe final hearingonthis matter i n Decenber. It
isclear tothe court fromthe evidence presented in this contested
matt er and fromthe debtor’s conduct inits chapter 11 casethat this
debtor neither knowingly nor willfully disregarded its taxpayer
obligations but instead rigorously sought to insure that it had
satisfied and conplied with all |aws and regul ati ons.

As to the third issue set forth by the parties in the joint
pretrial statenment, the debtor conceded that it was subject to the | ower
penal ty of $50 per unfiled informationreturn, pursuant to26 U.S.C. §
6721(a). The parties announced at the concl usi on of the hearing t hat
it was undi sputed that there were 60 enpl oyee W2 forns whi ch had not
beentinmely filed. Accordingly, the debtor isliablefor apenalty of
$3, 000.

The | ast i ssue to be addressedisthe Service’s notioninlimne
wher ei n t he Servi ce requested that “t he Court bar debtor frompresenting
testinony concerning mailing of the 1999 W2 Forns wi t hout corroborating
docunent s” because “w t ness testinony al one i nthe absence of post mar ks
or certifiednmail receiptsis not evidence of thefiling of information
returns.” As noted above, in concludingthat the debtor failedto prove
that it hadtinely filedthe W2 forns, this court notedthat the Sixth

Circuit Court of Appeals has held that testinony of nmailing is
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insufficient as amtter of lawto establish actual delivery to the
Service, i.e., filing. See, e.g., Mller, 784 F.2d at 731 (“courts have
consistently rejected testi nony or ot her evi dence as proof of the act ual
date of mailing”). In one of the Sixth Circuit Court of Appeals’
deci sions on the i ssue, the court didstate that “since Plaintiffs did
not send their returnregi steredthey are precluded fromsetting forth
circunstantial proof that their 1977 tax returnwas filed.” Surowka,
909 F. 2d at 150. However, no question had been rai sed in theSurowka
case or either of the other two Sixth Circuit decisions regardingthe
adm ssibility of evidence. Tothecontrary, inall three of the cases
t he t axpayer was able to and did of fer proof of mailing, withthe court
concl udi ng, based onits interpretation of 8§ 7052 of the Internal
Revenue Code, t hat such evi dence was i nsufficient to prove delivery.
Thus, the Sixth Circuit’s statenment quoted above pertained to the
sufficiency of the evidence rather thanits adm ssibility. As such,
this court does not read the Sixth Grcuit decisions as authority for
t he proposition that this evidence nust be excluded for all purposes and
can not be considered by the court as to i ssues ot her than act ual
filing, such as the issue of whether the debtor intentionally
di sregarded its filing obligation.

Furthernmore, the Code of Federal Regul ations appears to
specifically direct the court to consider the taxpayer’s conduct in

determningintentional disregard or | ack thereof. As previously noted,
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t he Code provides that this determ nationisto be based on “all the
facts and circunstances inthe particular case.” 26 C F.R 301.6721-
1(f)(2) (enphasis supplied). Specifically nmentioned as one of the facts
and circunstances to be consi dered by the court is the whether the
failure is “part of a pattern of conduct.” 26 C.F.R 301.6721-
1(f)(3)(i). Wile ataxpayer’stestinony astothe nere nailing of the
return may be insufficient as a matter of lawto establish actual
filing, suchtestinonyis clearly pertinent when ascertai ni ng whet her
t he t axpayer knowingly or willfully disregardedits filing obligations.
See United States v. Quality Medi cal Consultants, 214 B.R at 249 (court
consi dered taxpayer’s efforts to conply with tax regulations in
determ ni ng that intentional disregard had not been established).
Accordingly, the Service’s motion in |limne was properly denied.
As previously stated, orders have been entered refl ecting the
rulings set forth herein. The foregoing constitute findings of fact and
concl usi ons of |aw pursuant to Fed. R Bankr. P. 7052.

FI LED: February 5, 2004

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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